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r WELCOME  TO  THE  CENnR...THE  CENTER  FOR 
THE  SWOy  OF  THE  PUBLIC  DOtlAIN. 

k 70N/GHT  WE  ARE  DISCUSSING  A SUBJECT  THAT  TAAKES^RONG 
^ MEN  AND  WOMEN  TREMBLE.  OUR  SUBJECT  IS  NOT  ” " 
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EPISODE  IN  OUR  LI  THE  SERIES  ABOUT 
THE  ARTS  Wia  E^INE  ONE  PORTION  Of  A LEGAl- 

Boundary^  a kind  of  miucm  zone, 

THIS  IS  THE  LINE  BETWEEN 

INJUUCWAl  PR0PBHJ7am  we  PUBUC  WflAW, 

THE  mysterious  realm  where 

MATERIAL  IS  FREE  FOR  ALL 
TO  USB  WITHOUT 
PERMIS5I  ON. 


OUR  GUIDES,  TWO  OBSCURE  FIGURES 
WHO  DWELL  IN  THESE  SHADOWS ^ 
WHOSE  LIVES  ARE  SPENT  IN  AN  OBSESSIVE 
QUEST  TO  CHART  THIS  LINE,  ALMOST  AS  if 
THEY  WERE  CONDEMNED  BY  SOME 
ghastly  curse  to  BE  THE  MAPMAi^ERS  OF 


Z 
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documentaries  are  records  of  our  culture.  But  our  culture 

IS  FULL  OF  ARTIFACTS  PROJECTED  BY  INTELLECTUAL  PROPERTY  RIGHTS 

- MUSIC,  IMAGES,  PHOTOGRAPHS. 


Ql 


FltmAKERS 

ARESoneTiires 
ASKED  TO  CLEAR 

RIGHTS  TO  these 

CULTURAL  FRAGtlLNTS, 
EVEN  IF  THEY 
APPEAR  ONLY 
INCIDENTALLY. 


BUT  Document ARiANS 
ARE  NOT  MERELY 
IN  the  POSITION  OF  DEALING  WITH  OTHER 

PEOPLES  RIGHTS,,  they're  ALSO  IN  THE 
POSITION  OF  ASSERTING  THEIR  OWN" 
THEY  MAY  WANT  TO  RECEIVE  PAYMENT, 
OR  PREVENT  CERTAIN  USES 

OF  THEIR  FOOTAGE. 

SUBERlSia^c 

■ " V 


"Clearing  rights' 

IS  THC  PROCESS  OF 

finding  theri&hu 
holder,  AMO  GEfTlMq 

PERNISSlOM  OR 
PAVING  TO  use 
/^ATEPIAL. 


HOW  5HOULDTHELAW 
DRAW  LINES  BETWEEN 

eilmmakers'need  to 

PORTRAY  A CULTURE  FULL 
OF  LEGALLY  PROTECTEO 
MATERIAL,  AND  THEIR 
DESIRE  TO  PROTECT 
THEIR  OWN  WORKS  ? 


V 
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w/.'  I WANTED  TO  MAKE  A FILM 
CAPTURING  A PAV/NTHC  LIFE  OF 
NEW  YORK. 


My  DOCUMENTARY 

WOULD  LET  THE. 
CITY  SPEAK 

FOR 

ITSELF 


The  gaps  BETwffN 
Rich  and  poor, 

THE  M/X  OF 

"HIGH" AND  "low" 
CULTURE  - THE 

HUMAN  COMEDY 
(ORIS  IT  TRAGEDY?) 


/' 
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WELL,  /^ANV  WORKS  PUBLISHED 

Between  I fZSAND  197? AH€  IN  j 
THE  PUBLIC  DOMAIN  BECAUSE 
THE  AUTHORS  DID  NOT  COMPLY^ 
WITH  NOTICE,  RENEWAL  OP^ 

ctther  formalities. 


Treaje^  > ^ 


after 


PUBLISHED  FROM  l?Z5  TO  l%J 

m TO  1977 


fdUT  TRYING  TO  TRACK  DOWN  THIS 

INFORMATION  CAN  BE  TIMB-CONSUHINGI 
AND  FROlTLe.SSy  so  ARTISTS 

OFTEWHAVE  TO  PRESUME  THESE 


WHEN  PUBLISHfD  WITH  NOTICE 


*W0RKS  PUBLISHED  WITHOUT  NOTICE  BETWEEN  1-I-7B  AND  5-hS9  RETAINED  COPYRIGHT  ONE/ 
IE  THE  OMISSION  OF  NOTICE  WAS  CORRECTED, 

10 


Of  corporate  OR  PPBIIMT/PW 

W£  THORTfg 


/S 


: *^(5: 


OA  12,0 


NOME 


‘fS  VfARS  AFTER  PUBIWTION 

DATE;  WOUEl/ER  If  COPyRICHT 
WAS  NOT  RENEWED,  WORK  IS 
NOW  IN  PUBLIC  DOMAIN 


?5  mawH 


life  + 70  yfAR5 

OR 

Jl^^WlCHEVfR 


+ 


* 8A5ED  ON  PROFESSOR  LOLLY  OASAWAV'^  CHART  "WHEN  US.  WORKS  PASS 
INTO  THE  PUBLIC  DOMAIN.  " 


e:xa 


mpH 


//■ 


■O 


7 


s^\V-\2c- 


I MflTHtttf 


Z-.  ^ 


lomhif:- 


ywujur''' 


’W 


yif 


,r,P%FOH€  ^ 
■jyB  USHED^i 


■‘  ■^'^V 


w 
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so  THE  ONLY  WAY  I CAN 
USB  C0PYMCH7ED  WORKS 
WITHOUT  PERMISSION 
IS  TO  FIND  OUT  WHBTHER 
JHEY'RB  IN  THE  PUBLIC 


HO,  THERE  ARB  EXCBPTIONi  BUILT 
INTO  COPyRICHT  LAW  SUCH  AS 
*FAiR use."' WHICH  PeRtMTS  USES 

FOR  CAIT|C/Sm,  ^OMMEMTARy 
ano  other  pufKPoses^^t 


fLEETINCi  AND  INCIDENT/KL 
USES  CfCoPiRiamtD  hATffllAL 
SHOULD  USUALLY  8E  FAIR 
--BUT  RIGHTS  HOLDERS^ 
DISTRIBUTORSAN9  IN5URLRS 

CAN  BE  CONSBRVATIVe  AAOUT 
WHAT'S  FAIR,  ANO  REQUIRE 
CLEARANCES  ANiyWAV* 
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^IMMAKER  JON  ELSE  Ran  INTO 
COPyRIGHrClEARANa  PROMfMSWIIN  "aNG  FASTm"- 
■HIS  OocUMENTARy  ABOUT  THE  STAGE  HANDS' 
VIM  OF  WAGNER'S  RINC  CYCLE. 


^ 

WELL,  HE  NEEPED  TO  CUT  AND  REPLACE: 

Hi  SECONPS  FROM  "THE  SIMFiONS" 

THAT  WERE  ACCIDBNTAUy  CAPTURED 
IN  ONBOrTHB  5CBNE5... 


STACiSHANDS  WER£ 
PLAmC  CHECKERS 
BACKSTAGE  WHILE 
THE  OPERA  WAS 

PERFORMED,  AND 
A SMALL  TV  W THE 
BACKGROUND  WAS 
sHcium"m  SIMPSONS. 
MATE  GROENimoiDN'T 
OmWtfOKllMANPED 

ilO.OOOloR  RIGHTS  TO 
THE  Hi  SECOMS.i, 


C 


THIS  WAS  Cl£4RtVA'>Ar«  W£,"BI/T  EUT 
WAS  TOLD  Fox  WOULD  MAKS  UTKi^TlNG 

the  issue  difficult  and  costly.  ^ 


WOW/SOJUST  BECAUSE 

'THE  SIMPSONS  "was 

playing  in  the 
BAR  I FILNCO, 

1 MIGHT  HAVE 
TO  PAY  FOR  IT? 


/'EVEN  IF  I didn't  USE  IT 
( PELIBERATELY,AndwaS 
\ JUST  trying  to  CAPTURE 
"REALITY"? 


I 
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FAIR  USE  SHOULD  MEAN  YOU  DON'T  NEED 
PERMISSION  FOR  INCIDENTALLY  CAPTURED 
FRAGMENTS.  BUI  THE  PRACTICE  IS 
OFTEN  DIFFERENT. 


MAD  HOT 


JON  USES  EmRIEHCE  -■ 

IS  NOT  UNIQUE. 


BUT  [Ml, WHICH  OWNS 
THE  RIGHTS  TO  THE 


pA  pA 
pA  OA 

pUH 


A CELL  Phone 

HAPPBNBOTO  RING 
DURING  THEFILtHNO 

Of  MARItyNAGRfLGANO 
AMY  SEWELL'S  "MAD  HOT 
3ALLROOM/'A  DOCUtiENTARY 
ABOUT  NEW  YORK  CITY 
KIDS  IN  A BALLROOM  OANcm 
COflPETITION.  THE  RING  TONE 
WAS  THE  ''ROCKY"  THEME 
SONG.  THIS  ISA  VER1 
STRONG  CASE  FOR  . 

FAIR  IKF  ^ 


^$I0  OOO'h  ANOTHER  SCENE,  THEY  WERBFimGA 
tOK  OiUtOS  HOW  ' JcnnaaAii  rhhAC  ht^nnKic  ncruc 


MUCH  ? 


1 dunnoT^ 

HOW  MUCH P 


TOOSBALL  SAME  AND  ONE  OF  THE  PLAVBRS 
i SPONTANEOUSLY  YELLED  "EverYBOOV  DANCE 
J^OW/'A  LINE  from  the  C U MUSIC  FACTORY  HIT. 


WARNER  CHAPPELL  DEMANDED 
^5000  FOR  USE  OF  THE  LINE. 


THEY 

eventually  got  a 
BETTER  deal  ON 
THE  "ROCKY" RINO 
TONE,  BUT  DECIDED 
rOCUTrHE"DANCa"UN£,] 
EVEN  THOUCH  ir  REALLY 
PIT  THE  MOVIE'S 
THEME. 
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mom  msAmuspiiBuc  SCHOOL 
mncRS  IN  miR  first  ym  of 
mCHiNQAFD  ZEPPELm'S 
"STAIRWAY  TO  HEAVEN''cme 
ON  THE  RADIO  mu  A WtCHER 
WAS  ORIVINGAVANWILOF 
students  to  an  outing. 


THf  TEACHER  TURNfH  THE  SOHO 
UP  AND  CALUD  TO  THE  CUSS  TO 
lliTEN.  THESTUDEMS  rolled 
THEIR  EYES.  IT  WASN'T  THEIR 
MUSIC.  IT  WASA  PIVOTAL  nOMENT- 
-A  LIVE  GENERATION  GAP. 


DAVIS  GUGGENHEIM,  THE 
F/LM MAKER,,  WAS  UNABLE 
TO  CLEAR  RIGHTS  TOTHESONO 

and  hap  to  cut  it  out,,. 


WOlV,  THAT  J DEMORALIZING. 

THERE'S  A LOTOPnm  PIAYI NG 
IN  the  BACKGROUND  OF  MV 
FILM.  I DIDN'T  CHOOSE  TO 
INCLUDE  IT.  IT  WAS  JUST  THERE, 
sJVEWWHEAE  I FUMED. 


WELL,  you  COULD  ASSERT 
FAIR  USE  AND  KEEP 

IT  IN  THE  FILM,.. 
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MMMMm.  lets  ySEE... 


COULD  THE 
SAX  plaver  in 

TW^  5LiBW';\y  BE 

PLAVIMG  MOZART 
[NSTEAD  Of-  "ILO 

^ NEW  yORK.P 

ijigyiNGTO/v 


REPLACE  THBMyawSOH 
SUSJO  BY  THE 
SfREET  MWICIRM 
rn"OH  SUSANNAH 


'and  the  0UEUIN6 

/N  TIMES  3 QUA  AE  WITH  JOHNPHIU1P30USA.J 


AKIKO  ,,,  y M,, . THAT  SONG  WAS  SET  TO 
Go  INTO  THE  PueLIC  DOMAIN  IN 
BUT  THEN  CONGRESS  EXTENDED  THE 


THE  THINd  15,  THE.  MUSIC  IS  AN 
IMPORTANT  PARTOF THESE  SCENES, 
replacing  it  would  REAuy  disrupt 
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AND  rH£S£  CHAmSCAN  DBMMD 
STlUMOReCHANGBS.  tfJHB 

n CANT 

BG  RBFBRktB  10  LATER. ^ 


5O..,N0W\a/ECAN'T 
\piUST  POCOMENTARlESj 

ANYMORE  ? 


T«IS  WHOLE 

;r>KyWff/  15  CRAZY/ 
^ ^ ARE  AHi  flljr^S 

CiOiNG  TO  66  MADE 
\F  WB  SPEND  OVR 
I vjoppyiNCi 

I ABOUT  BEING  SUBO 
OR  CUTTING  AND 
{EVEN  RE'EDiriNG 
■THEMP 


I CAN'T  BELIEVEJHIS-  DIO  THE 
CLASSIC  DOCUMENTARIES  HAVE  TO 
GO  THROUGH  THIS  RIGAMAMU? 


AND  HAD  TO  BE  REPLACED  \NITH  '^LONDON 
BRIDGE  IS  FALLING  DOWN" BECAUSE  IHE  FILM- 
MAKERS  COULDN'T  AFFORD  TO  CLEAR  RIGHTS, 


^ AND  THEN  THE  ^ 
, BACKSTAGE  HUMMING 
HAD  TO  BE  EDITED  TO 
MATCH  THE  NEW 
" MUSiCf 
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NOJHlUCSHAVe  CHANGED.  AND  THE 
LAW  ISN'T  NfCeSSARIlYORlVINQ 
this,  fair  use  AcmaypROTecrj 


BUT  MANY  FACTORS  -NEWTFCHNOLOGIES 
NEW  MARKETS, ■■  HAVE  CONTRIBUTIO 

0 THE  RISE  OF  A "RiaHT5"CULlURE. 
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^ \»£Oidn't  have  ro  get 

/Th  the  earlv  I SSI  of^.  ^ 

TERRY  6 ILL  I AM  V fT  MM 

BORROWED  HUNDREDS  M l'^  ^ 

OF  IMAGES  FOR  HIS  M / /i  7 

. M0N7T  PYTHON  /\  ^ J //  Y y 

^^animations,,.  X v A r /> 


remember  MONTY 


PYTHON P 


SURE.  \WHY? 


gi/y^lMES  CHANGE.  20  YEARS 
f ^ LATER,  A COURT  STOPPED  PIS  - ^ 

/ tribution  of  his  movie  "12  monkeys 
fu,  finding  that  GILLIAM  HAO  BASED 
A SET  DESIGN  ON  4 COPYRIGHTED  ORA\HING^ 


niPORTEDLy, 
Had  jo 
^ PAY  Six 

i^igures 

TO  use 
thi  ser 
OesiQN. 


WHAT'S  IS  IRONIC  //  AUD 

IS  THAT  TERW  GILLIAM 

SUPPOSEDLi  ALSO  m TO  PAY  FOR.  \ coll acVs  . 

A Background  appearance 
j3P  Warhol's  XeRO)C  op 

0AyiNCI'S"LAST5IIPPBI(' 

■nSELF  ACOPYOPA  y //  \» 

XRE-EXISTI  NG 
WORKff 
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THf5e  CNANGB5  ALSO  BUILD  ON 
EACHOJNBR.  ONCE  PEOPLE  HAVE 
HAP  TO  PAY  POP  material  , THEY 
JEND  70  TURN  AROUND  AND  ASK  FOR 
PAVNENJIFThElRSTUFF 
IS  USED. 

^tTaVICIOU? 

CIRCLE  r 


/ 


<0> 


AND  ITS  NOT  JUST  FRAdMENTS . 
PRICES  FOR  MATERIAL  THAT 
WAS  DELIBBRATELy  INCLUDED, 
SUCH  AS  ARCHIVAL  fOOTACE, 
^ARE  SKYROCKETING^ 


ADD  TO  THIS  THE  COSTS  OF  TRACKING 
DOWN  RIGHTS  OWNERS  ANU  HACKING 
THROUGH  THICKETS  OF  RIGHTS  HOLDERS 
ano  YOU'VE  Consumed  a pretty  big  - 
\BVDGEr. 


But  I THOUGHT  CHEAP  OIGITAC 
TECHNOLOGYWAS  SUPPOSBO  TO 
GIVE  U5  THE  PEMOCPATIC  £RA 
OF  FJLMMAKlMGi 


WHAT  ABOUT  THAT  DOCUMCimRy 
''  TARNATION/'WHICH  WENT  TO 
THE  CANNES  FILM  FESTIVAL,  BUT 
' WAS  MAPEPOR  only 

ki8F 


Iv  (^B,THei2ismc£TAG^L(TSoFATrENTlON...  BUTTHEFIIM  ENDED  UP 

J I — l/~t\  — /COSTING  OUBR^HOO. 000,  most  iF 


[WHICH  WENT  TO  CUARlNG  RICHTS^, 


yeAWiHGTDBL  FKbt 


i !J 
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My  K 

m % 

9m"'‘ 


NOT  eveRYiNe  is  coins  along,  with  m "rights" cuLrage  though. 

fOR  BMMPLE,  D.A.PeNNiBAKER  S/»W  MANV  ARTISTS  ECHO  THE  CUE 
CARD  SCENE  FROM  "DONT  LOOK  BACK,"  AND  VIEUEB  THAT  KIND 
OF  BORROWIN&ASCmiKlTAPPMPmTE . 


-r  , AND  IH  THE  BACKGROUND  - 

PEROT  QUITS  THE^P^on  TV,  PATSY  CLINE SmS 
im  PRESWERITIAL  RAC£.../^<i~^RAzy 


THEY  OlON'T  , 
ASK  PSfiniSSION 
WAS  A 

FAIR  USEf 
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Rupert  Murdoch'r.  \V;ir  Oil  Journ, i li-rm 

F/LMMAKERS  COULD  CHANGE  TH5  "RIGHTS'' 
CULTURE  8Y  LEARNING  MORE  ABOUT  FAIR  USE, 
AND  EVEN  MAKING  SOME  COUECTIVl  OeCIS IONS  ABOUT 
' WHATi  FAIR.  


/IN  A DISCUSSION 

/OF  RACISM  IN  THE 
f MEDIA , “BOWLING, 
FOR  COLUMBINE" 

USED  UNCLEARED 
FOOTAGE  OF  NEWS 
ANCHORS  WARNING 

ABDUTBLACKMALE  , 
^ SUSPECTS./^ 


AWO  NEITHER  USE  WAS 

CHALLfhtr.FOr  ^ 


N fACT,5e\/EfKAL 
F^t/iMAKeKS'0RGA^^^/ZAT^0^^5 
HAVf  JOINTLY  PRODUCeP  A 

STATEME/gTflFBfSr 
PRACnCfJiNFAIR  USE 

TO  clarify  HOW  PROfESJIOMAL 
filmmakers  INTERPRET 
fair  UiE 

IN  DAILY  PRACTIce.j 


AND  THEN  THERE 
ARE  CRITICAL  USES... 


relying  on  fair  use,  ROBERT  GREENWALD  MADE 
EXTENSIVE  USE  OF  FOX  NEWS  CLIPS  IN  HIS  CRITICAL 
, OOCUMENTAR'/  "OUTFOXED 
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ARTISK  MAV ALSO  HAVE  SOME. 
AMMUNITION  against 
UNREAS0NA5LE  DENIALS 
OF  FAIR  USE. 


MATTFL  SUED  AATIST  TOM 
FORSiTHE  FOR  USING, 
TMNSmNEO  IMAGES  OF 
BARBIE  OOLLS. 


THE  COURT  F^UNO 
mr  THIS  WORK  WAS 
A PARODY-  On£ 

KINO  OF  FAIR  USE. 
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HIM  FROM  USING  BARBIE'S  IMAGE ;N 


HIS  ARTWORK...  THIS  IS  JUST  THE  SORT  OF 

Situation  in  which  this  court  should 

AWARD  AmRNEys'FEES  TO  DETER  THIS  T/Pf 
OF  Litigation  which  c OKiTRAVENesTHE 

INTENT  OF  THE 

COPY  RIGHT  ACT." 


OK,  so  I HAVE  CERTAIN  Rims 

UNDER  FAIR  USE.  FOR  OTHER 
content,  if  I CAN  MANAGE  TO 
PM  FOK  IT,  THEN  TM  OK,  FtlCHTF. 


NORMALLY  YOU  PAY  FOR 
I GUTS  THROUGH  A 
LI  C ENSE,  AND  mat  LICENSES 
CAN  RUN  OUT.  YOUR  FUN 
WON'T  BE  DISTRIBUTED 
ANY  MORE  UNLESS  YOU 
ARE  WILLINa  TO  PAY  TO 
RENEW  THEM. 


YES.ANO  RELATIVELY 

QUICKLY. 


"WHAT?  SO  IF  I GET 
licenses  fop  JONGS 
I MY  SOUNDTRACK,  OR 
PHOTOGRAPHS  AND  OVIE 

CLIPS,  THEY  CAN 
' EKPIREP 


'SETTING  Rights  "in  PERPETUITY 
/can  be  expensive,  and  filumakers  . 

fWITHLUi/TEO  FUNDS  OFTEN  HAVE  TO  SETTLE 

for  shortterm  licenses.  "EYES  ONTHE 
PR/Z£,"th£  greatcivil  Rights  DocvnENTARy, 
Disappeared  from  circulation  because 

THE  cojToF  RENEWING  Expired 

licenses  was  so  high.  THE  producers 

COULD  NOT  AFFORD  TO  PAY  THE 
ESCALATED  FEES,  j—— A 


THAT'S  DlSCOURAGli^. 
IMAGINE  TRYINGTO  tell 
JHE  STORY  OF  THE  CIVIL 
Rights  movement  in 

THE  SOs  AND  BOs 
WITHOUT  THE 


WAS  GOING  TO 
BUY  "EYES  ON  THE 
PRIZE"  AND  SHOW 
IT  TO  MY  KIDS. 

1 CAN'T 

BELIEVE  THAT  ITS 
OUTOFCIRCULATIPN 

'■IT'S  SUCH  AN 
IMPORTANT 
Record  of 
HISTORY. 


MUSIC  OR  FOOTAGE 
OF  THE  TIMES. 


CAN  You 
C OPYRI6HT 

HISTORY? 


Zb 


one  can 


UnDBRSTANO 
WAMtjrs/G  TO 
ROTBCTDR.KINQ 


7/8VTm\ 
' Rules  that  \ 
APPLY  TO  ' 
MARTIN 
LVrNER 
KING  WIU  ALSO 
APPLY  TO 
VOAWD  PUKE.y 


fPOWEWAtJTW  6IVJ\ 
COPYRICHTHOLOERJ  J 
.A  VETO  ovfR  HlsrmP 


IRONICALLY,  0N£  REASON  LICENSING  \JrBUTTHfN  WETfi/W5f/R 


Fff5  AREGOING  UP ISTHE  INCREASING 

Popularity  of oocuMCNTAm  and  npW 

markets  for  arch  I YA  L FOOTAGE . THE 
MAKERS  OF  PROFITABLE  DOCUmTAm 
ABOUT  MARm  MONROE  OR  THE 
NORMANDY  LANDINGS  MGHT RE 
' ABLE  TO  AFFORD  HIGHER  FEES . 


ATT /TuOe  TO  LE5S  CoMMERC  lAUy  ATTRACTIVE 
FILMS  A0OUT  PUBLIC  SCHOOL  REPORM  OR 
MeNTAl.  INSTiTUriOMS. 


/// 


//z 


Sometimes  cultural  heroes  qet 

IN  ON  THE  ACTION.  THE  MARTIN  Lf/THER 
KINO,  JR.  ESTATE  HAS  AGGRESSIVELY 
ASSERTED  COPYRIGHT  OVER  DR.  y 

KING'S  SPEECHES, PHOTOS  AND  _ ^ 

INTERVIEWS.  THIS  CREATED  / / 

mmousoBsimSt — - — ^ // 


FOR  DOCUMENTARIES- 
SUCH  AS  ORLANDO  i 
, SAGyELUS 
^iTiZBN  KING^ 


OUlANOo  SAaWELt. 
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HOW  DID 

WEGcr  TO 
1HI5  STATE 
OFAFFAIHS? 
WHAJilhlS 
SY5ITM  FOR? 

wr 

BAD 

FOR 

ARTISTS?, 


23 


msiaC' 


% 


Of- 


SOT  , 
fiBMBHeea, 

coPyRieHT 

ooesNr 

pROfBcr 

IPEAS. 

ONL^  SPHifIC 

Emsssm 

Of 

weA5 


m coMsmurioNAL 
GOfiioFcommis 
TO  ENCOUKAU  hOKEt 
TO  MAKE  AND  ^ 
OISTRtdUTE  NEW 

WOFIKS. 


TO  DO  50,  COPyPfCHT 

LAWc/vESAurnm, 

INCLi/Plf/G 
FILMMAK^S,  7WE 

EXCLUSIviRm  m.. 


MAK£  COPIES 


. MAKE 
AOAPT^Micm, 
ThANSLi^VOUS^ 


Publicly 

DlSUteUTK 


publicly 

DISPLAY 


ID  OTUBR 
'OERiVAriyB 
W/OfKKJ  " 
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«CHOF  THOSE  RliHTS  MEANS  THAT  COfVRISHT^ 

HOUIERS  CtNEXERasE  A CEXTAlU  KIND  Of  CDNTm.j 

^ ^ A'^watS^ a 6m"\ 

If  WU  SEND  copy 
oPwuRPocurvmm 

TO  PBi,  U/HAT3  TO 

STOP  nmf Ron 

SHOWING  iTwraow. 
PAYING  youp 
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you  COULD  CHOOSE  ro  OFFER  yOUR^OKK 
ONLINE  UNDER  fx  CREAV^B  COMMONS 
LICENSE,  BUT  ONLy  FOR  NONCOMMERCIAL 
USE,  AND  IF  you  GOT  ATTRIBUTION. 


^creative  hitp:  llc  r62r^ivecommon$ . Ora  / 

'^commons 


^ WorkA^/kJe  select  a junsdicuoi 


Creative  Commons  is  a nonprofit  that  offers  a flexible  copyright  for  creative  work. 


^creative 
^commons 


EoFTCN  FllMMAKeRS 
TRANSFER  THEIR. 

COPYRIGHTS  TO  OTHTRS- 

OISTRIdUTORS  OR  FUNDERS 
tOPySIGHTHEi-PS  PROreCT 
THEIR  RIGHTS  TOO.  ANO 
THAT  encourages  THEf^ 

TO  make  a oealwith  you./ 
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so,  COPYRIGHT  GIVES  YOU  RIGHTS  THAT 
i^OU  CAN  USE  TO  CONTROLAND 
^^PAID  FOR  YOUR  WORK 


^APJISTS  SOMETIMES  7MIA/K  TUfy 
WANT  TO  HAVe  AS  MUCH  . 

COPYRIGHT  PROTECTION  AS 
POSSIBLE . 


ITS  BEST, 

IT  PRODUasA 

brilliant 

KWW" 

CREATim/j 


xV 


y 


'4 


Ml 


copyright  law  also  tries  to  give  artists 
ACCESS  TO  THE  RAW  KIATERIALS  TREyNEEO 


32 


so  WHO  • 
ISTHISPa<; 


mfs  7UD6C  ALa  KoriNJiK  V 
Of  THE  U.S.  COUHToFAPPfAlS 
^ THE  NINTH  CIRCUIT, 


JITPGH  KOZINSKI  5A\D  ■■  OVERPMTECTING  INTELLECTUAL 
PROPEATY  IS  AS  UARNIEUL  AS  UN0ERPROTECTIN&  IT. 

CREAIIVITYIS  IMPOSSIBLE  WITHOUT  A RICH  PUBLIC  DOMAIN. 
...OVERPROTBCTION  STIFLES  THE  VERY  CREATIVE  FORCES 
_ IT'S  SUPPOSED  TO  NURTURE.  ''  ^ 


THE  JUDGE  EXPLAINS-.  NOTHING  TODAY, 
LIKELY  NOTHING  SINCE  WE  TAMED 
fire,  15  GENUINELY  NEW:  CULTURE, 

LIKE  SCIENCE  AND  TECHNOLOGY, 
GROWS  BY  ACCRETION,  EACH  NEW 
CREATOR  BUILDING  C)NTH£  Vv'ORKS 
OF  THOSE  WHO  CAME  BEFORE. 


// 
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so  copyKiom  law  isn  j just 
ABOUT  LOCKING  THINGS  UP.? 


IT  5TRIKESTH/5  BALANa 
SEVERAL  ms.  CERTAIN  THINCS 
FACTS  AND  IDEAS  - AREN'T 
^OPV  RIGHT  ABLE  AT  ALL... 


P]] 

-Acr  1 

— 

< — ) 

1 

' 

FACT 

F/ 

cr 

IfeACT 

FAC] 

IFA^ 

J 

ct 

T 


FHTT 

T FAC  T 


FA' 


F 
FA 
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WHEN  ^OV'HE  making  MOVIES,  THOUGH,  A LOT  OF  WHAT  YOU  ARE 
CAPTURING  15  COPyRlGHTABLE  EXPRESSION, 
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Sony  V.  Universal  Studios  (1984) 

Fair  use:  home  videotaping  of  television  shows. 

"Time-shifting,"  or  videotaping  television  shows  in  order  to  watch 
them  later,  was  fair  use,  said  the  Supreme  Court,  even  though 
VCR  users  were  copying  the  entire  programs.  One  key  reason 
was  that  the  time-shifting  was  private  and  non-commercial.  That 
meant  that  the  film  companies  had  to  prove  market  harm.  The 
Court  did  not  believe  they  had  done  so. 


here  are  5ont 
MAJOR  FAIR  USB 
CASES... 
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Campbell  v.  Acuff-Rose  (1994) 

Fair  use:  a rap  parody  of  "Pretty  Woman". 


The  rap  group  2 Live  Crew  made  a song  called  "Pretty  Woman"  that  borrowed  the  bass  riff, 
much  of  the  tune  and  some  lyrics  from  Roy  Orbison's  "Oh,  Pretty  Woman."  2 Live  Crew 
seemed  to  have  2 strikes  against  them.  They  used  a lot  of  the  song,  and  their  use  was 
"commercial."  The  Supreme  Court  said  that  even  so,  this  could  be  fair  use.  They  saw  the 
song  as  a parody.  It  "juxtaposes  the  romantic  musings  of  a man  whose  fantasy  comes  true, 
with  degrading  taunts,  a bawdy  demand  for  sex,  and  a sigh  of  relief  from  paternal 
responsibility."  Because  the  song  was  a parody,  2 Live  Crew  was  also  allowed  to  copy  more 
of  it  - as  effective  parodies  need  to  "conjure  up  the  original." 
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The  Court  of  Appeals  held 
that  this  could  be  fair  use: 
"It  is  hard  to  imagine  how 
Randall  could  have 
specifically  criticized  Gone 
with  the  Wind  without 
depending  heavily  upon 
copyrighted  elements  of 
that  book.  A parody  is  a 
work  that  seeks  to 
comment  upon  or  criticize 
another  work  by 
appropriating  elements  of 
the  original..." 


Suntrust  v. 
Houghton 
Mifflin  (2001) 

Fair  use:  a 
parody  of 
“Gone  with  the 
Wind”  from  a 
slave's  point  of 
view. 


\i-« 


WITH 

*WIND 


Author  Alice  Randall  wrote  a 
parody  of  Gone  with  the 
criticizing  its  romanticized 
depiction  of  slavery  and  the 
antebellum  South,  and  in 
doing  so  alluded  to 
copyrighted  characters  and 
scenes  from  Gone  with  the 
Wind. 


Frankly  my  dear, 

THEY  SHOULDN'T 
WAVE  QVEN  A DAM 
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A TIME  TO  HEAL 


Harper  & Row  v.  Nation  Enterprises 
(1985) 

Not  a fair  use:  scooping  President 
Ford's  memoirs. 


Tlie  Nation. 


_^Time  Magazine  agreed  to  purchase  the  exclusive  right  to  print  a 
^-pre-publication  excerpt  of  ex-president  Ford’s  autobiography. 
^ Before  Time’s  article  came  out,  the  political  magazine  The  Nation 
, got  an  unauthorized  copy  of  the  manuscript.  The  Nation  published 
‘its  own  article,  which  included  300-400  words  from  Ford’s 
autobiography  about  his  decision  to  pardon  President  Nixon.  The 
Supreme  Court  said  this  was  not  a fair  use.  Why?  The  memoirs  had 
^not  been  published  yet,  and  authors  have  a right  to  decide  whether 
and  when  their  work  will  be  published.  The  Court  found  that  The 
Nation  had  “effectively  arrogated  to  itself  the  right  of  first 
publication’’  for  the  purpose  of  “scooping”  Time’s  planned  article. 
(Time  then  canceled  the  article.)  The  Court  also  said  that  the  parts 
of  Ford’s  book  used,  though  small,  were  its  “heart”  - the  most 
powerful  and  interesting  part. 
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’^50  HOW  Does  AUJHIS  APPLY  TOME?^ 


WlL,aHIKl5Hm FOUND mmWH£N  DOCUMENTARIES  fJ5t  SHORT  CUPS  IN  TRANSFORMATIVE  - NE:W,^ 

YeUFNrmyALUABLF-WAyj,  instead  op  MERELy  "RIPPING  OFF"  m COpyRKHTFD  material^ 


HERE'S  SOME  E)^AMPLES  OF  USES 

THAT  WERE  FOUND  TO  BE  "'FAIR 


The  documentary  Aliens 
Invade  Hollywood cou\6  use  3 
clips  totaling  48  seconds  (1%) 
from  Invasion  of  the 
Saucermen  to  show  early  film 
portrayals  of  alien  visitations 
and  government  cover-ups. 


FAIR 


THIS 


IS 


A 


USE 


SO 


you 


LONd 


AS 


N T MENTION 

AREA  5!//' 


DON 


/T?0N  T WORRY 

m 'AM, THAT 
EXCERPT 
DION'TSHOW 
A REAL  UFO.,. 

Swamp  gas 

ffWMAWmiER 
BALLOON.., 


An  A&E  biography  of  Peter  Graves  could 
use  20  seconds  (less  than  1 %)  of  It 
Conquered  the  World,  which  starred 
Graves,  to  show  his  modest  beginnings  in 
the  film  business. 


TW/S  MOVIE,  SHOUID 
you  CHOOSE  TO 
EXCERPT  IT,  WILL 
SELF-DESTRUCT  IN 
20  seconds.' 
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A TBS  biography  of  Muhammad  Ali  could  use  9-14  clips  totaling  between  41 
seconds  and  2 minutes  (between  .7  and  2.1%  ) from  When  We  Were  Kings,  a 
documentary  focusing  on  the  “Rumble  in  the  Jungle”  fight  in  Zaire  between  Ali 
and  George  Foreman.  (The  parties  disagreed  about  the  number  of  clips,  so 
the  court  used  the  9-14  range.) 


IM  ALL  mj£  CASES, ~ ^ 
COURTS  THOUGHT  THE- 
lists  WWf  '"iMNSmMATIVE" 
BECAUSE  m PURPOSE  or 
m opiomLnomWAs 
EO  ENTERTAIN  VIEWERS, 
WHILE  mOOCUMlNTAFjeS 
USED  m CUPS  FOR 
COmiNTAKi  AND 


FAIR  USE  MEAN5  YOU 
CAN  QUOTE  LIKE  A 

butterfly,  3TING 
LIKE  A BEE/' 


'^LSO,  THE  CLIPS  WiAEN'T 
THE  HEART  "of  THE 
mvjES  THEY  WERE 
TAKEN  FROM  ANP 
WERE  "TOO  FEW JOO SHORT, 
MDTODSMAU  IN  REUTION 
TO  THE  WHOLE"  TO 
UNDERCUT  THE  TAARKET 
J=0R  THOSE  FILMS. 
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The  Definitive  Elvis,  a 16-hour  documentary  that  advertised  its  “all- 
encompassing”  collection  of  Elvis  appearances,  used  clips  from  The  Ed 
Sullivan  Show,  The  Steve  Allen  Show,  and  Elvis  TV  specials.  The  court 
thought  that  these  uses  went  beyond  biographical  reference  and  were 
just  rebroadcast  as  entertainment,  often  without  commentary  or 
interruption.  Even  though  the  clips  were  short  - ranging  from  a few 
seconds  to  a minute,  many  were  “the  heart”  of  the  original  shows, 
including  the  moments  when  Elvis  sang  his  most  famous  songs. 


fiii  NOTHIN'  BUT  A HOUNO 

SlEAUNC,  all  m LINES^ 


/^A(\DEN  SAID  "91  RECTOR -DON'T  ^ 

I you  NO  SQUARE,  If  YOU  OlA/'T 
yjHOW Biyis  USE  A WOODEN  CHAIR 
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THIS  EFPacTiVELY  ROPB-S  OFfMoiT  OF-  0.0  Tif  CENTURY  CULTURE  EVBRY  BOOK,  EVERY 
JAOVIE  , EVERY  POEM  , EVERY  SONG  |S  PROTECTED  FOR  NEARLY  ICO  YEARS  AWSOMiTIMES  MORE. 


IS31 


im 


r 

1723 

1775 

im 

/ 

1 

_J 

Z%  + 14 

YEARi  YEARS 


YfRRS  YEARS 


20 

more 

YEASS 
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7HB  EVBfK-LEhiOTH£NIN(A  COPyRIQHT  TERM  SEE’MS  VO  BB  NAVItJC  TUB 
OPPOSITE  effect FHOt^  WHAT  THE  CONSTirUTION  iNTBNDEO  ... 


ms 

I 


laid 

I 


tOiS 

I 


2098 

l 


TRADiTlOmLLY,  WE  HAD  A THIN 
LAYER  OF  intellectual  PROPERIY 

pRoreaioN  sumuNom  a large 

AND  RICH  PUBLIC  DOrlAlN. 


NOW  THE  MLANCB  BETWEEN  WHAT 
IS  AND  ISN'T  PROTECTED  HAS  BEEN 
iliPJET  COPYRIGHT  LAW  flAY  NO 

\ LONGER  SERVE  THE  INTERESTS 
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/VJOVJ,  I wonder  \ 
f iE  WE  WOULD  HAVE  ' 
THE  GREAT  DOCunENTARlES 
FROM  THE  PAST  IF  THESE 

legal  changes  had  / 

\ BEEN  IN  PLACE  M 
\^BACKTHEN?  / 


WHEN  I THINK  fiidOPT 
IT  7^0  HARD.  I lose 
y^y  BALANCE.  , 


OBMIOUSU  NOT  EmRYTHINQ  YOU  CAN  5EE  OR  HEAR 
Xw  fimoRJAPE)  15  copyrightable,  BUT  STILL. 


STONES 


DAVID  MAya.ES  albert  maysles  charlotte  zwerin 
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I'M  ALMOST  AFRAIP  TO  ASK: 

WHAT  ELSE  IS  rHEfiE  TO 


WELL  copyright  issues  AREA 
handful,  BUT  FILMMAKERS 
ALSO  R UN^JJ^ro^'TfiADEMAfiK 


I CAN'T  FILM  WITHOUT  CATCHING  THEM/ 

DOINBED  TO  BLUR  OR  AIRBRUSH  THEN  OUTP 


vp 


NO/ THE  PRACTICE  OF  , 
CLEARING  RIGHTS  JVSIGHS] 
J\ND  LOGOS  MAY  BE 
influenced  Ey,.> 


BAP 

LEGAL 

ADVICE.., 


i\ 


.A. 


YOU  NBED^ 
TO  clear  , 
iVERYTHlNOi^ 


DVERLY 
CAUTIOUS 

MMMAKERS.,. 


\ f 


^GGREiSIVE 

TAADE/iARK 


KF 


d’- 


eUT  TO  INFRINGE 
A TRADf  MARK,  yOU 
WOULD  GENERALLY 
HAVE  TO  U5E  /T/NA 
WAV  THAT 
CONFUSES 
consumers. 


AND  that's  just  not 
THE  CASE  WHEN  A LOGO 
INCIDENTALLY  APPEARS 

IN  YOUR  FILM  f 
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''THE  APPEARANCE  OF 
PRODUCTS  BEARfNG 

WELL  KNOWN 

TRA0EMARK5IN 
CINEMA  mMEVISlOfJ 
fS  A COMMON 

PHENOMBNON. " J 


W/ 

W2IJ///////1 

^'^^  •/////// / 

WWW/ 

w/z/'/O/'V/' r/. 
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WMAT  ABOUT  getting 

PERMISSION  FROM 
PEOPLE  WHO  APPEAR 
IN  THE  DOCUMENTAPy? 


PERMISSION  15  normally 
REQUIRED  --PRIVACY 

A legitimate  claim. 


BUT  THERE  15  AN 
IMPORTANT  FIRST 

amendment 
EXCEPTION  THATLETS 
w SHOW  PEOPLE  moLm 
IN  MATTERS  OF  PUBLIC 
INTEREST  \NITHOUT 
PERMISSION. 


MICHAEL  NOORB  INTERVIEWED  JAMES  NICHOISMTHER  OF  TEFRy  NICHOLS,  IN  THE 
DOCUMENTARY  "BOWLING  FOR  COLUMBINE.  " MOORE 
SUGGESTED  THAT  NICHOLS  M IGHT  HAVE  SOME  CONNECTION 
TO  THE  OKLAHOMA  CITY  BOMBING  ("The  Feds  didn'1-haY& 
iheqoods  on  James,  so  ihe  charges  were  dropped. '')  NICHOLS 
SUED,  CLAIMING  MOORE  HAD  DEFAMED  HIM,  BUT  HE^  ALSO  SAID  THAT 
HIS  "RIGHT  OF  PUBLICITY"  HAD  BEEN  VIOLATED.  THE  COURT  HELD  THAT  BECAUSE 
THE  FILM  ADDRESSED  A MATTER  OF  IMPORTANT  PUBLIC  CONCERN -VIOLENCE  IN 

AMERICA- JND  NICHOLS  WAS  PART  OF  THE  BOMBING  STORY,  MOORE'S  USE 
OF  NICHOLS  WAS  SPEECH  PROTECTED  BY  THE  FIRST  ArlENDMENT. 


fouoe,  ^ 

WHEReiNfY 

LAWSU/T?! 
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/^TOSPi'Y  NOlUiNQ 
A&OUT  CRBATING 
AN  INTERQAlACJiC 
\JPPBRHBRO/^^ 


EVEN  WHEN  THE  DOCUMENTAP-V  I 5N'T  ABOUT  SUCH 
CONTROVERSIAL  ISSUES,  SOME  STATE  LAWS  ALLOW 
THE  FILMHIAKER  TO  USE  A PERSON'S  PICTURE  . 
WITHOUT  PERMISSION  IF  THE  SUBJECT  IS  "NEWS 
OR''PUBLIC  AFFAIRS.  " AND  "PUBLIC  AFFAIRS" LAN 
BE  DEFINED  PRETTi  BROAOLV. V 

Tdocumentary  about  M earlt  mr 

OF  MALIBU  USED  SOME  FOOTACEOF 
FAMOUS  SURFER  MICKEY  DORA,  WHO 
SUED  FOR  UmUTHORIZEO  USEOFHISIMAQE. 


THE  CALIFORNIA  LAW 
HAD  AN  EXCEPTION 
FOR  PUBUC  affairs 

AND  THE 
JUD6E  SAID  A 

surfinc  oocuhentary 

QUALIFIED. 

'[SURFING!  HAS  CREATED  A LIFfSTYLE 
THAT  INFLUENCES  SPEECH, BEHAVIOR, 
mtSS,  AND  ENTERTAINMENT,  AMONG 

OTHER  THINGS  " 


, ’ v'i/ V - 1 


- 
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CSO,  AS  LONG  AS  I UNDERSTAND 
THE  LIMITS  OF  THE  LAW, 

. I'M  SET,  RIGHT? 


WELL,  REGARDLESS  OF 
WHAT  m LAW  SA)/S, 
RIGHTS  CLEARAtiCES 
MAi  Play  0U7 

DIFFEREmy  IN 
PRACTICE... 


TO  SHOW  WURFIU^ 

TO  A BROAOBR  PUBLIC  ^ 

THROUGH  CONmiONAL 
DISTRIBUTIONCmmS 
■ LIKE  HBOobPBS-Wu 

moE^o  miimcB 

10  COVER  POSSIBLE 

LAWSUITS. 


so,  WHAT  I cananpcanno^ 

USE  DEPENDS  ON  WHAT  THE 

BROADCASTER,  DISTRIBUTOR,! 
fINSURAIYCe  company,  ■'/ 

brokers  and  LAWy£R5 

ARE  comfortable  WITHT^ 


, anp  because 
THEY  GENERALLY  PON'T 
ACKNOWLEDGETAIRVSE' 

Claims,  they  may 

REQUIRE  Ct£ARANCO  Wfil 
BEYONOTHOStREQUim 
BY  THE  LAW. 


FAIR  WES  MAV  HAVE 
10  BB  CLEARED  BY  AH 
ARMY  OF  lawyers  OfL 
CUT  FROMTHEFILM 
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NO 


THAI'S  NOT  AimiS 
THE  CASE.., 


McDONALD^S 
DIDN'T  SUB 
THEM,,. 


f/'l 


FOR  EXAMPLE,  THE  PRODUCERS  OF  THE 

lOOA  FILM  "SUPER  SIZE  MB" 

ASSUMED  THE  RISK  OF  BEING  SUED  AND 
WENT  FORWARD  WITH  AN  £$0  POLICY , 
THAT  EXCLUDED  CLAIMS  FROM  McDDNALDS. 


V 


u 


if- 


ill-' 


. m' 


jo 


OF  COURSE.  A LAWSUIT 
COULD  HAVE  UMWlTTlN^iLy 
PROMOTED  THE  FILM'S 

CRIT  ICISIMS, 


ALSO,  A 
PBWE<^0 
BROKERS 
MAT  BE 
MORE  WILLING 
RECOGNIZE 
FAIR  USE 
claims 
THAN  the 
IIMDUJTRV 

IN 

GEHEm. 


5AVS 


I O o D 


o 
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ANO  t&O  IHSUAANCE 

/sonly  required  to 
GET  ACCESS  TO  conmnoml 

DimiEUnON  CHANNELS-J 


mw  WTH  THE  INTERNET  ANO 
ALTERNATIVE  METHODS  OF 
.DISTRIBUTION,  FILMMAKERS 
CAN  REACH  A BROAD 
■ AUDIENCE  WITHOUT 

CETTINC,  INSVRANCEjMJ 


^(0 


Wi. 


x-nr/^< 


'tii 


7^/ 


WtP/c 


5»<? 


ilO 


l"' 


m 


\0 


o' 


OlO' 


o'® 


00'')! 


^07 


,0'" 


lO 


lO'^ 


M' 


o' 


o' 


.0'' 


AK' 


KO 


\0  ON 


CC^ 


/■ 


\o\\ 


^\0'' 


ro'C 

lO' 


. . r\  \ \ n / ^ 


o\io 

\oi01'"' 
U 0 \ ^ 

)\0^ 
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WITH  OR  V/imur  INSURANT. 
WOOSH,  5#M£TIMEJ'  PfOPtE 
aETJCARillOI/T«FU$IN£  £7UFFTMT 
the/  have  a PEREKTRI6HTTO> 


THEY  MIGHT fiEC£/veA  "CEASE 
AND  DSSlsT'LETm  WITH  f3»R- 
PETCHED  CWIMS  /^NO 
DEMANDS. ■■ 


AND  COMPLY  OUT  OF 
FEAR  OF  STIFF  PENALTIES 
OR  DNCERTAINTyABOLIT^ 
THE  LAW. 


THE  LINE  BETWEEN 
FAIR  AMP  UNFAIR 

VSE  CAN  SE  mil 
AND  WWSUlTi  CAN  6£ 
EXPENSIVE  AND 

UNPLEASANT. 


SOAKTI5TS  MAY  SHY  AWAY)  f /'KNOW,  IT  SOUNDS  LIKE 
FROM  ACTS  THAT  ARE  n < (THE  LAW  l5  SETTING  UP 
ACTUALLY  LEGAL.  J / V NOTHING  BUT  OBSTACLES.' 


y. 


r 


/n^tatau, 

/irSTHE  IM 
'that GIVES  you 

IHE  RIGHT  TO 
CONTROL  m SELL 
yOURfOOTAGE,<>^  v n. 
And  also  gives 

you  USERS' RldHTS, 

VIWCLUOING  FAIR 

iTPumTi  liicHT 
\NANrT0  5ELLI^rfPOTAQ£ 
TO  SOMEONE  making  ATV 
5MOW  ABOUT  NEW  YORK. 
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...BUT  I WOULDN'T  E)IPBCT  PAyrmr 
IF  MY  DOCUMENTARV  WAS  PLATING 
IN  TOE  BACKGROUND  OEANOTHEK  SHOT/ 


UHESB  PAYMENTS  FORWYFMGflENTS^^  FILMS  OR  MUSIC,  UNLESS  THEY 
^ CULTUREI ^ have  the  right  TO  CONTROL  A 
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Of  COURSE 
filmmakers  AND 

DISTRIBUTORS  SHOULD 
GET  PAID  AND 

COPYRIGHT  SHOULD 

, PREVENT  WHOLESALE 
APPROPRIATION-^ 


YOU  CAN'T  JUST  \ 
MAKE  A film  \ 
ADAPTATION  OF 

soheone  LISE'S  novel 

OR  PUT  SONGS  ON  YOUR 
SOUNDTRACK  WITHOUT 
PERMISSION  AND 
YOU  SHOULDN'T 
BE  ABLE  TO. 


BUT  DOCUME NTARIANS  NEED  TO  N 

DEPICT  A WORLD  FULL  OF  COPYRIGHTED 
CULTURE.  DEMANDING  PAYMENT  FOR 
EVERY  USE  CAN  H INDER  THE  VERY 

CREATIVITY  THAT  COPYRIGHT  IS 
SUPPOSED  TO  ENCOURAGE. 
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you  NEED  TO  UNDERSTAND 
THE  LAW,  WHICH  INCLUDES 

UNDERSTAND  INC  yH/LT/OUR 
RIGHTS  ARE. 


r 


MnEmER,TUE  COmiGHT 
'SySTEh  ALLOWSyOU  TO  PROTECT 
yOUR  WORK,  BUT  ALSO  WAS 
IMPORTANT  limitations  THAT 
ALLOW  you  TO  CREATE  IN 
THE  FIRST  PLACE. 


V 


FAIR 
USE 
USE  IT  OR 
LOSE  IT.'.' 


TO  PRESERVE  THE 

SYSTEM,  WE 

HAVE  TO  PRESERVE 

FAIR  USE. 
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ALL  OF  THIS  INFORMATION  HAS  BEEN 
REALLY  USEFUL.  WHEN  j'm  pfauncwith 

Rims  CLEARANCE  ISSUES,  I'LLHAVEA 
MUCH  BETTER  IDEA  OF  WHATS  COING  ON 


AND  WE'VE  ONLYdESN  DISCUSSING  WHATJHE 
LAW  AND  PRACTICES  CURRENTLY  ARE  0/VS 
REASON  THEY'RE  THIS  WAY  IS  BECAUSE  PEOPLE 
ASSUME  rm‘s  what  artists  want  but  the  law 
AND  the  "RIGHTS"  CULTURE  CA/V  CHANGE  IF 
ENOUGH 
ARTISTS 

unhappy 
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y^tU.cofYUie-HTRfFLias  4 siToesim 

CHOICES,  you  COULD CmOSEAUlRLD 
Oa/HERE  EVBRy  ANOFMCIV^ 

15  OWN£0. 


'THAT  seem  7oW' 

THE  WAY  WE /me 

. GOING  NOW.  ^ 


ARE  WAVJ  X 
tS^IS  COULO  BENBFH 

^iF  youR  material  13  IN 
DEMAND  - - JAY  YDU  OWNED , 

sonmim  uki  "mmimy ' 

-AND  VOU'RE  LAPGELU  5(LL[R 
^ AND  NET  A BUYER.  YDD 
\C0UU)  BE  PAID  FOR  IT  AGAIN 
AND  AGAIN  AND  MAKE  / 
- \ LOTS  OF  y 

money.  , 


VIOLATORS 
WILL  BE  SHOT 
SURVIVORS 
WILL  BE  SHOT 
AGAIN 
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/J  GET  YOVRCLIPS 
.^ON  ROUTE  66  J), 


I I mom  A RATHER 

Dmmr  kind  of  landscape 

WHERE  SOME  THINCS  NEED 
TO  BE  PRIVATE,  DOT  WE  NEED 

A LOTOF  OPENmUC 
SPACE  IN  BETWEEN- 
5 PACE  that  EVEKiONB 
CAN  USE... 


THAIS  A NICE  m£> 
IT'S  AS  IF  WE  WERE 
70NINC  AN 
ENVlRONMBNTOF 
THE  MINP.  WHO 
WOULD  WANT  TO 
DO  without  ROADS 
AND  PARKS? 


M\ 


f 
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THI  ECOLOGICAL  IDEA 
REALLY  WORKS,  WHAT 
WE  NEED  HERE  IS 

sustainable 

DEVELOPMENT. 
WE'VE  LEARNED  THAT 
DEVELOPMENT  noST 
6E  BA  LANCED  WITH 
ENVIRONMENTAL 

PROTECTION.  IN  THE 
CDLTURAL  REALM,  WE 
NEED  TO  HAVE  A SIMILAR 
BALANCE  between  WHAT 
IS  OWNED  AND 
FREE  FOR  EmydNE 
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THE  CULTURAL 
ENVIROmENTAL 
MOVEMENT... 
7HAT5  AN 
INTERESTINC 
IDEA 
FOR.  A 

mmnwi... 
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Afterword 

The  True  Story  of  Bound  By  Law^ 

(or  'Why  Three  Stodgy  Academics  Wrote  a Comic  Book') 

James  Boyle 

The  authors  of  this  book  are  frequent,  and  for  the  most  part, 
appreciative  users  of  the  law  of  copyright.  Keith  trained  as  an  artist,  has 
published  several  comic  books  and  many  scholarly  articles,  and  is  the  bass 
player  for  The  Garden  Weasels  - a band  that  is  generally  described  as  being 
"pretty  good  considering  it  is  made  up  entirely  of  law  professors."  Apart 
from  her  academic  work,  Jennifer  is  also  a pianist,  filmmaker  and  short 
story  writer.  James  has  written  books  and  numerous  articles,  and  is  a 
columnist  for  the  Financial  Times  online.  He  also  serves  on  the  Board  of 
Creative  Commons,  a non-profit  organization  that  provides  simplified 
copyright  tools  for  artists  and  creators.  We  have  all  authored  copyrighted 
works,  cashed  royalty  checks,  and  benefitted  from  the  ability  to  make  "fair 
use"  of  copyrighted  material  in  our  own  creations,  whether  artistic  or 
scholarly.  And  we  are  all  also  scholars  and  teachers  of  copyright  law  - 
studying  its  history,  its  goals,  its  constitutional  basis,  and  its  impact  on  the 
arts.  In  the  process,  we  have  come  to  admire  the  way  that  copyright  law  has 
adapted  to  new  media  and 
new  technologies  through 
history,  maintaining  its 
balance  between  the  realm 
of  ownership  and  the  realm 
of  the  public  domain  - 
where  material  is  free  for 
all  to  use  without  permission 
or  fee.  So  count  us  as 
stodgy  believers  in  the 
copyright  system,  not 
revolutionaries  eager  to 
scrap  the  whole  thing. 

But  from  the  depths 
of  our  stodginess  comes  this  little  message  - the  system  appears  to  have 
gone  astray,  to  have  lost  sight  of  its  original  goal.  Does  anyone  believe  that 


TMOITIONALLY,  WE  HAD  A THIW 
LAYER  OF  intellectual  PROPERTY 
protection  SURROmOING  A LARGE 
AND  RICH  PUBLIC  DOr^AlN. 


NOW  THE  balance  BETWEEN  VJHAT 
IS  m ISN'T  PROTECTED  HAS  BEEN 
),UP3ET.  COPYRIGHT lAW  my  NO 
\LONCER  SERVE  THE  INTERESTS^ 
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"the  progress  of  science  and  the 
useful  arts"  is  furthered  by  requiring 
documentary  filmmakers  to  clear 
every  fragment  of  copyrighted 
material  caught  in  their  films  - even 
a copyrighted  ring-tone  on  a phone, 
or  a fleeting  fragment  of  TV  in  the 
background  of  a shot?  To  be  fair,  in 
many  - perhaps  most  - cases  these 
demands  for  payment  or  clearance 
have  nothing  to  do  with  copyright 
law  as  it  stands.  Instead,  they  are  a 
manifestation  of  a "permissions  culture"  premised  on  the  belief  that 
copyright  gives  its  owners  the  right  to  demand  payment  for  every  type  of 
usage,  no  matter  its  length,  or  its  purpose,  or  the  context  in  which  it  is  set. 
But  that  is  not,  and  never  has  been  the  law.  Copyright  may  also  be  adjusting 
poorly  to  a world  in  which  everyone  can  have  their  own  digital  printing  press; 
the  citizen  publishers  of  cyberspace,  the  young  digital  artists,  filmmakers 
and  musicians,  are  unlikely  to  have  high-priced  lawyers  advising  them.  The 
flourishing  of  digital  media  has  been  seen  by  policymakers  mainly  as  a threat 

- as  the  rise  of  a "pirate  culture  of  lawlessness."  That 
threat  is  real.  But  what  is  missing  is  a sense  of  the 
corresponding  opportunity. 

Copyright  is  not  an  end  in  itself.  It  Is  a tool  to 
promote  the  creation  and  distribution  of  knowledge  and 
culture.  What  could  be  a better  manifestation  of  this 
goal  than  a world  in  which  there  are  few  barriers  to 
entry,  where  a blog  can  break  a major  political  scandal, 
a $218  digital  film  can  go  to  the  Cannes  Film  Festival,  a 
podcast  can  reach  tens  of  thousands  of  listeners,  a 
mash-up  can  savagely  criticize  the  government's 
response  to  a hurricane,  where  recording  and  remixing 
technology  better  than  anything  Phil  Spector  ever  had 
may  come  bundled  free  with  your  laptop?  Yet  for  many 
of  these  new  digital  creators,  copyright  appears  more 
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as  an  obstacle  than  as  an  aid. 
Sometimes  - as  with  many  of  the 
examples  we  described  in  this 
comic  book  - that  may  be  the 
result  of  simple  misinformation,  a 
culture  of  fear  and  legal  threats, 
or  private  gatekeepers  using 
copyright  law  as  an  excuse  to 
impose  deals  on  artists  who  lack 
the  information  and  power  to 
protest.  At  other  times,  it  seems 
the  law  genuinely  has  lost  its 
internal  balance  and  needs  to  be 
reformed  - one  example  might  be 
the  extraordinary  retrospective 
lengthening  of  the  copyright  term.  Just  as  the  digital  revolution  allows  us  to 
offer  cheap  access  to  the  texts,  movies,  music  and  images  of  the  twentieth 
century,  we  have  extended  the  length  of  copyright  terms  so  that  most  of 
those  cultural  artifacts  are  off  limits,  even  though  they  are  commercially 
unavailable  and  their  authors  cannot  be 
found.  But  if  copyright  has  sometimes 
failed,  or  been  applied  so  that  it  fails, 
the  answer  is  not  to  ignore  it,  to  lose 
respect  for  it,  to  violate  it. 

One  of  the  under-appreciated 
tragedies  of  the  permissions  culture  is 
that  many  young  artists  only  experience 
copyright  as  an  impediment,  a source  of 
incomprehensible  demands  for  payment, 
cease  and  desist  letters,  and  legal 
transaction  costs.  Technology  allows 
them  to  mix,  to  combine,  to  create 
collages.  They  see  law  as  merely  an 
obstacle.  This  is  a shame  because 
copyright  can  be  a valuable  tool  for 
artists  and  creators  of  all  kinds  - even 
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for  many  of  those  who  are  trying  to  share  their  work  without  charge. 
Copyright  can  work  in  the  culture  of  mash-ups,  parodies  and  remixes,  of 
hypertext  links  and  online  educational  materials.  But  it  can  do  so  only  if  we 
do  not  let  the  system  slide  further  out  of  balance. 

We  thought  about  how  to  present  these  messages  to  an  audience  of 
artists  and  filmmakers,  how  to  pass  on  the  information  that  they  need  to 
make  the  system  work  for  them.  But  at  the  same  time  we  wanted  to  reach  a 
wider  audience  - an  audience  of  citizens  and  policymakers  who  generally  hear 
nothing  about  copyright  except  the  drumbeat  of  "Piracy!  Piracy!  Piracy!"  The 
story  of  documentary  film  is  vitally  important  in  its  own  right. 
Documentaries  are  the  most  vivid  visual  record  of  our  history,  our 
controversies  and  our  culture.  But 
their  story  is  also  a manifestation  of 
a wider  problem  and  one  that  we 
thought  could  enrich  the  public 
debate  on  the  subject. 

For  some  strange  reason,  none 
of  our  intended  audiences  seem 
eager  to  read  scholarly  law  review 
articles.  What's  more,  there  is 
something  perverse  about  explaining 
an  essentially  visual  and  frequently 
surreal  reality  in  gray,  lawyerly  prose.  Finally,  what  could  better  illustrate 
the  process  we  describe  than  a work  which  has  to  feature  literally  hundreds 
of  copyrighted  works  in  order  to  tell  its  story,  a living  exercise  in  fair  use? 
Hence  this  book.  It  is  the  first  in  a series  from  Duke's  Center  for  the 
Study  of  the  Public  Domain  dealing  with  the  effects  of  intellectual  property 
on  art  and  culture.  We  hope  you  enjoy  it.  For  those  who  are  interested  in 
the  wider  debate  on  the  ownership  and  control  of  science  and  knowledge,  or 
the  ideas  behind  "cultural  environmentalism,"  links  to  other  resources  are 
given  on  the  next  page. 

Center  for  the  Study  of  the  Public  Domain 
Duke  Law  School  http://www.law.duke.edu/cspd 
"The  mission  of  the  Center  is  to  promote  research  and  scholarship  on  the  contributions  of 
the  public  domain  to  speech,  culture,  science  and  innovation,  to  promote  debate  about  the 
balance  needed  in  our  intellectual  property  system  and  to  translate  academic  research  into 
public  policy  solutions."  An  online  version  of  this  work  is  available  for  free  at  our  website. 
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Further  Reading  on  Intellectual  Property  and  Culture 

James  Boyle,  The  Second  Enclosure  Movement  <&  the  Construction  of  the  Public  Domain 

http://www.law.duke.edu/pd/pQpers/boyle.pdf 

"It  may  sound  paradoxical,  but  in  a very  real  sense  protection  of  the  commons  was  one  of  the 
fundamental  goals  of  intellectual  property  law.  In  the  new  vision  of  intellectual  property,  however, 
property  should  be  extended  everywhere  - more  is  better.  Expanding  patentable  and  copyrightable 
subject  matter,  lengthening  the  copyright  term,  giving  legal  protection  to  'digital  barbed  wire'  even  if 
it  is  used  in  part  to  protect  against  fair  use:  Each  of  these  can  be  understood  as  a vote  of 
no-confidence  in  the  productive  powers  of  the  commons...." 

Collected  Papers  on  the  Public  Domain  (Duke:  LACP  2003) 
http://www.lQw.duke.edu/journQls/lcp/indexpd.htm 

"What  does  the  public  domain  do?  What  is  its  importance,  its  history,  its  role  in  science,  art,  and  in 
the  building  of  the  Internet?  How  is  the  public  domain  similar  to  and  different  from  the  idea  of  a 
commons?  Is  it  constitutionally  protected,  or  required  by  the  norms  of  free  expression?  This  edited 
collection,  the  first  to  focus  on  the  public  domain,  seeks  to  answer  those  questions.  Its  topics  range 
across  a broad  swath  of  innovation  and  creativity,  from  science  and  the  Internet  to  music  and  culture 
jamming.  Its  list  of  authors  includes  prominent  environmental  scholars,  appropriation  artists,  legal 
theorists,  historians  and  literary  critics." 

Lawrence  Lessig,  Free  Culture  (The  Penguin  Press,  New  York  2004) 

"A  technology  has  given  us  a new  freedom.  Slowly,  some  begin  to  understand  that  this  freedom  need 
not  mean  anarchy.  We  can  carry  a free  culture  into  the  twenty-first  century,  without  artists  losing 
and  without  the  potential  of  digital  technology  being  destroyed....  Common  sense  must  revolt.  It  must 
act  to  free  culture.  Soon,  if  this  potential  is  ever  to  be  realized." 

A Sampling  of  Legal  Resources:  These  are  not  a substitute  for  legal  advice.  For 

specific  legal  questions  please  consult  a lawyer. 

• Center  for  Social  Media  at  American  University:  Best  Practices  In  Fair  Use 

http://www.centerforsociQlmediQ.orq/fQiruse.htm  "Documentary  filmmakers  have 
created,  through  their  professional  associations,  a clear,  easy  to  understand 
statement  of  fair  and  reasonable  approaches  to  fair  use." 

• Chart  on  Rights  Clearance  Problems  and  Possible  Solutions 
http://www.lQW.duke.edu/cspd/pdf/docfilmchQrt.pdf 

• Copyright  Overview  http://www.lQw.cornell.edu/wex/index.php/Copyright 

• The  Copyright  Act:  17  U.S.C.  §§  101-1332 
http://www.law.cornell.edu/uscode/html/uscodel7/usc  sup  01  17.html 

• Copyright  and  Fair  Use  http://fQiruse.stQnford.edu 
Copyright  Term  and  the  Public  Domain 

http://www.copyriqht.cornell.edu/trQininq/Hirtle  Public  Domain.htm 

• United  States  Copyright  Office  http://www.copyriqht.qov 

Selected  Organizations 

• Center  for  the  Study  of  the  Public  Domain  http://www.lQw.duke.edu/cspd 
The  home  of  the  Arts  Project  that  brought  you  this  comic. 

• Center  for  Social  Media  http://www.centerforsociQlmedia.orq 
The  home  of  the  Best  Practices  Statement. 
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• Chilling  Effects  Clearinghouse  http://www.chillingeffects.orq 

Chilling  Effects  aims  to  help  Internet  users  understand  the  protections  that  the 
First  Amendment  and  intellectual  property  laws  give  to  online  activities,  with  a 
particular  focus  on  cease  and  desist  letters. 

• Creative  Commons  http://creativecommons.orq  ! 

Creative  Commons  builds  upon  the  "all  rights  reserved"  of  traditional  copyright  to 
create  a voluntary  "some  rights  reserved"  copyright.  It  is  a nonprofit  and  all  of  the 
tools  are  free.  i 

Electronic  Frontier  Foundation  http:/ /www.ef f .orq 

The  premier  online  civil  liberties  organization. 

• Full  Frame  Documentary  Film  Festival  http://www.fullframefest.orq/main.html 
The  leading  documentary  film  festival  in  the  United  States.  Takes  place  each  spring 
in  Durham,  North  Carolina. 

• Motion  Picture  Association  of  America  http://www.mpaa.orq 

Founded  in  1922,  the  MPAA  is  the  trade  association  of  the  American  film,  video  and 
television  industry. 

• Public  Knowledge  http://www.publicknowledqe.orq 
Representing  the  public  interest  in  intellectual  property  policy. 

• Volunteer  Lawyers  for  the  Arts  http:/ /www.vlany.orq 

VLA  provides  pro  bono  legal  services,  and  educational  programs,  to  the  arts 
community  in  New  York  and  beyond. 
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Chester  Could  and  Al  Capp.  He  has  also  been  influenced  by  the  vibrant 
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Inquiries  about  the  book?  Send  press,  book  review,  and  other  inquiries  to: 
cspd@lQw.duke.edu  . 

Bulk  orders?  Educational  and  other  bulk  users  can  order  50  or  more  copies 
for  classes  or  conferences  at  a discounted  rate.  See 
www.lQw.duke.edu/cspd/comics  for  more  information  on  placing  bulk  orders. 

What's  next?  Keep  up  with  the  activities  of  the  Center  for  the  Study  of 
the  Public  Domain,  including  our  next  comic  book  on  intellectual  property  and 
music,  by  visiting  www.lQW.duke.edu/cspd  . 

The  Center  for  the  Study  of  the  Public  Domain  is  a non-profit  organization. 


A documentary  is  being  filmed.  A cell  phone  rings,  playing  the  "Rocky"  theme  song. 
The  filmmaker  is  told  she  must  pay  $10,000  to  clear  the  rights  to  the  song.  Can 
this  be  true?  "Eyes  on  the  Prize",  the  great  civil  rights  documentary,  was  pulled 
from  circulation  because  the  filmmakers'  rights  to  music  and  footage  had  expired. 
What's  going  on  here?  It's  the  collision  of  documentary  filmmaking  and  intellectual 
property  law,  and  it's  the  inspiration  for  this  comic  book.  Follow  its  heroine  Akiko 
as  she  films  her  documentary,  and  navigates  the  twists  and  turns  of  Intellectual 
property.  Why  do  we  have  copyrights?  What's  "fair  use"?  Bound  By  Law  reaches 
beyond  documentary  film  to  provide  a commentary  on  the  most  pressing  issues 
facing  law,  art,  property  and  an  Increasingly  digital  world  of  remixed  culture. 


Advance  Praise  for  Bound  By  Law 

"Will  a spiky-haired,  camera-toting  super-heroine...  restore  decency  and  common 
sense  to  the  world  of  creative  endeavor?...  [Bound  By  Law]  exercises  the  fair-use 
doctrine  In  a romp  through  popular  culture."  -Paul  Bonner,  The  Herald-Sun 

"'Bound  by  Law?'  stars  Akiko,  a curvaceous,  muscular  filmmaker  (think  Tomb 
Raider's  Lara  Croft  with  spiky  hair)  planning  to  shoot  a documentary  about  a day 
In  the  life  of  New  York  City...  [It]  translates  law  into  plain  English  and  abstract 
ideas  into  'visual  metaphors.'  So  the  comic's  heroine,  Akiko,  brandishes  a laser  gun 
as  she  fends  off  a cyclopean  'Rights  Monster'  - all  the  while  learning  copyright  law 
basics,  including  the  line  between  fair  use  and  copyright  infringement."  -Brandt 
Goldstein,  The  Wall  Street  Journal  online 

"'Bound  By  Law'  riffs  expertly  on  classic  comic  styles,  from  the  Crypt  Keeper  to 
Mad  Magazine,  superheros  to  Understanding  Comics,  and  lays  out  a sparkling, 
witty,  moving  and  Informative  story  about  how  the  eroded  public  domain  has  made 
documentary  filmmaking  Into  a minefield."  -Cory  Doctorow,  BoingBoing.net 


For  more  Information,  and  free  digital  versions  of  this  book,  please  visit 
www.law.duke.edu/cspd/comics 
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